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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Rafael A Rose ("Alien") filed by Enpl oyer
Alexis Music. ("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.

1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed

t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, San Fransisco, California denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent



service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On March 6, 1995, the Enployer filed an application for |abor
certification to enable the Alien to fill the position of Misic
Tal ent Marketing (Asiatic Perforners) Consultant inits Misic
Publ i sher and Producer conpany.

The duties of the job offered were described as foll ows:

“WIIl locate new Ethnic Asiatic nusic and perforners
i ncl udi ng Bangl adeshi artists and nusic to be pronoted and used
in the recording, film video business. WII| negotiate with
publ i shers, producers, and mnusicians. WI Il conduct market surveys
to utilize trends in international nusic to naxi mze narketing of
new nusic and artists. WIIl determ ne which nusic is viable for
commercial marketing based on trends and artistic |evel of
excel l ence. WIIl arrange all facets of copy right, taxes and
custons with relevant parties, using professional advice when
necessary in these areas. WIl liase wwth nedia regarding Asiatic
and Bangl adeshi Music, to insure profitability of venture.”

A col |l ege Bachelor’s degree in business adm nistration or
mar keti ng was required, and two years experience. Rel ated
occupati on was perform ng Bangl adeshi Misic or Central Asian.
Speci al requirenments were: Mist have background i n Bangl adesh
and central Asiatic Music including ability to arrange ethnic
Bangl adeshi nusic into marketable forns to specific Consuner
groups. Must be able to determ ne which nusic and acts are
potentially profitable by experience in this art form Supervises
0 enpl oyees and reports to the Ower. Wages were $30, 000 per
year. (AF-25-97)

On April 18,1995, the CO issued a NOF denying certification.
The CO al | eged that enpl oyer nay have violated 20 C F. R
656. 21(b) (2) (1) (A) in that several requirenments are unduly
restrictive. These include: (1) Background in Bangl adeshi and
Central Asiatic nusic;(2) Ability to arrange ethnic Bangl adesh
music into marketable forns; (3) Two years rel ated experience in
perform ng Bangl adeshi or Central Asian nusic; (4) Conbination of
duties. Rebuttal could be acconplished by deletion of the
requi renents, or docunentation of: actual nusical arrangenments of
Bangl adeshi nusic; “Explain how background in Bangl adeshi differs
or is the sane fromtwo years experience; if it is the sanme, why
has the term “background” been used instead of experience?’; how
U. S. workers could gain experience in this area. Secondly,
Enpl oyer may have viol ated 20 CFR 656.21(b)(2)(ii) by requiring a



conbi nation of duties rather than one position listed in the
Dictionary of Occupational Studies. Alleged violation of

conbi nation of duties was: (1) Market research analyst; (2)
Busi ness manager; (3) Music arranger; (4) Copyright expert; (5)
Performng ability; (6) Misic Consultant. Enployer could either
elimnate the unnecessary duties, nodify the requirenents, or
docunent that such enploynent is normal and customary. (AF-17-
23).

Enmpl oyer, May 21, 1995, forwarded its rebuttal, stating that
education and training were available in the U S., and attached
sanpl es of Western and M d-eastern nusic. In answer to the CO s
background query, Enployer stated:”The term “background” as
opposed to “experience” is a broader, nore inclusive termthat is
a prerequisite for enabling one to exercise judgnent of the
quality of the performance to be marketed froma position of
critical know edge for assessnment, and w thout the background,
whi ch may be established by study, performance or actual work
experience, and can be viewed as be included in the work
experience or in the alternative, performance of ethnic nusic,

t he proper evaluation cannot be nmade. Thus the background is
really part of the experience requirenment listed in the job
requirenents, and clarifies the nature and reason for the
experience required.”

Wth respect to the conbination of duties, Enployer
stated:”..analysis of trends is required in conjunction with the
knowl edge and critical appreciation of the nusic perfornmed, but
t he copyright expertise will be obtained fromother experts and
applied as necessary. Performng skill per se has not been
required, but is only one way of having a general background. The
musi ¢ consultant, arranger, and manager function have been
expl ai ned not to be understood as separate conponents but rather
to be envisioned by the worker in the assessnent of the nmusic and
talent and in its application to potential marketing for
financial profit. The subject matter of the analysis nust be
understood in a context and not in a vacuum and therefore these
conponents enter into the analysis and assessnent function, and
are not neant to be individual functions. They are only necessary
for the worker to oversee the entire picture so as to nmake a
proper analysis and evaluation.” The Enployer went on to state
that “.. the business is a relatively small operation, and the
duties |isted, as explained above, are a normal scope of
enpl oynment for such a position.” (AF-11-16)

On June 12, 1995, the CO issued a Final Determ nation
denying certification. The CO contended that conparing
“background” with experience is not acceptable since the only
val i dat ed experience alien had with respect to the extended job
requi renents was as a perfornmer. Secondly, Enployer did not
denonstrate that the conbination of duties is necessary to the
job. “An enployer cannot lawfully justify job requirenents based
on sone future projection or “potential for maxim zation of
profit.” Finally, the CO contends there was no opportunity for a



U.S. worker to gain know edge and experience in Bangl adeshi and
Central Asian nusic. (AF-7-10)

On July 11, 1995, Enployer filed a request for review of the
Final Determ nation. (AF-97-112)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.25(e) proscribes the use of unduly restrictive job
requi renents in the recruitment process. The reason unduly
restrictive requirenents are prohibited in that they have a
chilling effect on the nunber of U S. workers who may apply for
or qualify for the job opportunity, Venture |International
Associates, Ltd.87-1NA-569(1989) (en banc).

The record indicates that Enployer is a nmusic store which
woul d prefer to hire alien who has performed as a nusici an
speci alizing in Bangl adesh nusic. Alien, having worked as an
enpl oyee of a large corporation, Marriott, in accounting for a
short period of time, has an interesting background conbination
of nusical aptitude and business studies with high grades.

Enpl oyer, however, has not denonstrated how the conbinati on of
duti es suggested is needed in its business, and why the
requi renents are not unduly restrictive. |Indeed, after
advertising the various requirenments of nusical background with a
nunber of conbination of duties covering a wide area, usually not
possessed by one individual, Enployer in its rebuttal indicates
that all these qualities are not necessarily needed, but that
sone, such as copy right expertise, can be obtained from ot her
sources. Thus Enpl oyer has failed to show that reasonabl e
alternatives such as part-tinme workers, new equi pnent and
busi ness reorgani zation are infeasible. Robert L. Lippert
Theaters, 88-1NA-433 (May 30, 1990) (en banc)

Further, as determ ned by the CO Enployer has required 2
years experience in the field, but has not denonstrated how past
experience in nusical perfornmances can be equated to the
extensive requirenents in the job description which are rel ated
to marketing in one formor another. Nor has enpl oyer established
that the conbination of duties is customary in the business or
that he formally enpl oyed soneone with the sane duties. CPlL
Machinery, Inc., 88-1NA-176 (Aug. 7, 1989). It is enphasized that
Enpl oyer has advertised for U S. workers with these conbi nations
of duties.




Since our decision is based on these grounds, it is
unnecessary to determ ne whether or not the requirenent of
proficiency in Bangl adesh nmusic specifically, is an unduly
restrictive requirenent.

ORDER

The Certifying Oficer’s denial of |abor certification is
AFFI RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



Judge Hol nes, dissenti ng.

| respectfully dissent. |In order to show a busi ness necessity
Enpl oyer nust show that the requirenent bears a reasonable
relationship to the occupation in the context of the enployer's
busi ness and that the requirenent is essential to performng in a
reasonabl e manner the job duties as descri bed by the Enpl oyer.
Information Industries, Inc.,88-1NA-82(Feb.9, 1989)(en banc).
bel i eve Enpl oyer has nmet that standard. |'’minpressed by the fact
that Enpl oyer in describing the 50 mle "conmute" is nerely
descri bing what takes place in his business. Wile Enployer's
mere statenent that this is a usual practice in the industry need
not be taken at full value, nevertheless, alien's job with
Enpl oyer does in fact cause himto nmake such commute. | assune
that Enpl oyer uses good busi ness net hods and would not require
an unnecessary loss of tinme in travel were it not essential for
t he busi ness. Moreover, it nmakes sense to | ocate a warehouse in
| ess expensive New Jersey, with the retail outlet in congested,
shopping mecca in New York City. Enployer has gone to great
| engths to explain his business and to provide the necessary
information to the CO on this issue. The requirenent was not
tailored to neet any specific experience of alien or to set up a
di scouragenent for U S. workers. The docunentation requirenent of
an hour by hour breakdown of the job duties is not a basis for
denial of certification since, in |ight of Enployer's
expl anations, the job varies fromday to day, but requires

substantial conmmuting. | believe the Enpl oyer has net the test of
obt ai ni ng reasonabl e docunentation set out in Gencorp., 87-1NA-

659(January 13, 1988)(en banc).

Simlarly, the COs basis for denial based on failing to offer
the job on the sane conditions that it was offered to the alien
is not persuasive. As set out at length by Enployer, alien's past
experience was simlar to his current job with Enployer. | quote



at length fromEnployer's rebuttal (AF-90):"It is our position
that a mninmum of two years experience is an absol ute busi ness
necessity for this job. The reason for this is that w thout such
experience one sinply does not possess the know edge and

coordi nation of inventory/shipping/receiving systens. In the
instant case we did not train M. Torres as he worked for sone
two years as a supervisor at Just Packagi ng during which he
performed the sane sort of supervision skills in the direction
and processing of inventory (products brought in for shipnent),
shipping (carrier selection, records, follow up) and receiving
(intake of itenms to be shipped with necessary records and
inventory input/stocking). Qur business is nore commercial but
nevert hel ess involves that sanme functions as the mgjority of our
shipping is in fulfillment of our catalog orders to individual
custoners and the receiving/inventory is |larger and nore invol ved
in ternms of coordination and control but does not utilize the
sanme skills that M. Torres acquired at Just Packaging. In fact
the experience at a facility |ike Just Packaging is actually very
good as such operations survive on the ability to turn around a
product receipt, short terminventory and shipment coordination
on a rapid high volunme basis. M. Torres was not a packer at Just
Packagi ng but did supervise sone 15 people in this

recei ving/inventory/shipping function. These skills are a
"commodi ty" of sorts and are transferable to a wide variety of
mer chandi se. At Just Packaging M. Torres dealt w th whatever
product was being processed. In our business we deal with ready
to wear, although the skills are the sane and it is not necessary
to be limted to backroom operation of clothing or |uggage.
Shoul d you feel that the ETA7-50A should be nodified at item 14
for related experience we shall be happy to do such; although do
not see the distinction in job skills."

| have quoted at length to indicate the apparent good faith
and know edge of the business by Enployer, as well as the fact
that alien had had prior experience in the job opportunity,
albeit in a different industry. | mght have preferred that the
CO had taken up Enployer's offer to readvertise, and perhaps on a
wi der basis, including a New York newspaper. However, while the
CO had earlier contended the New York Tines should al so be used
for advertising, she had not given failure to do so as a reason
for proposed denial in the NOF. Enployer thus was not given an
opportunity to rebut or renedy the issue through advertising

Finally, | agree that Enployer did not docunent the annual
vol une of business as directed because "principals do not permt
such disclosure.” Even in today's litigious society, a stronger
basi s shoul d have been given by Enployer for refusing to nmake
such information avail able were it necessary to the determ nation
of this matter. Enployer, however, has docunented the nunber of
enpl oyees in the conpany their |ocation and the nature of nbst of
their duties. The additional information requested for
docunentation and refused is of little, if any, value in the
determ nation of the issues raised by the CO and its revel ation
woul d be irrelevant to this determ nation. The CO has not given a



valid reason why such requested docunentati on was necessary.

As stated supra while | could have preferred a better testing
of the U S. market and remain unconvinced that there are not U S
Stock Supervisors available and willing to work for the wages
offered in the New York City area, the CO has not given valid
reasons for denial of certification. Stated differently, Enployer
has made a good faith effort to test the U. S. job market and has
responded satisfactorily in docunenting the matters requested by
the CO concerning the issues on which certification was deni ed.
| would remand for granting of certification.

JOHN C. HOLMES
Adm ni strative Law Judge



